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JonN S. CorzINE OFFICE OF THE ATTORNEY GENERAL STUART RABNER
Governor DEPARTMENT OF Law AND PUBLIC SAFETY Attorney General
DivisioN oF Law
25 MARKET STREET RoBERT J.GILSON
PO Box 112 Director

TrENTON, NJ 08625-0112

Decenber 7, 2006
By Electronic and First-C ass Mi
Ral ph I. Lancaster, Jr.
Pi erce Atwood, LLP
One Monunent Square
Portl and, Maine 04101

Re: State of New Jersey v. State of Del awnare
No. 134, Original

Dear M. Lancaster:

Pl ease accept this letter inreply to Del aware’ s subm ssi on of
Decenber 4, 2006 opposi ng New Jersey’s notion to stri ke as evi dence
the entire expert report of Joseph Sax, Professor of Law and the
| egal conclusions contained wwthin the expert report of Carol E.
Hof f ecker, Professor of History.

Professor Sax’s credentials do not transform his |egal
argunent into adm ssible testinony or dimnish the prejudice to New
Jersey by allow ng Delaware an “auxiliary” 30-page |egal brief -
which is what the Professor’s legal argunment would be in brief-
format. The 60 page [imt on legal briefs is nore than a formality.
It serves, in part, as a benchmark of equal access to a tribunal.
“Striking” the Sax report as evidence will not deprive the Suprene
Court of the opportunity to review the “background principles” of

riparian | aw of fered by Professor Sax. They can easily be inserted
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into Delaware’s |egal brief. It will, however, affirm another
i mportant “background principle” — that |egal argunent is not

adm ssi bl e evidence, even in an original action before the United
States Suprenme Court.

Del aware itself admts that it offers Professor Sax’s report
“only to establish the state of water law in 1905.” (Db18, fn.7)
Unquestionably, that is the purpose of |egal briefing, rather than
testinmony. ' Moreover, the report is not “testinmony” that wll
assist the Special Mster in understanding the intention of the
drafters of the 1905 Conpact. Instead, Professor Sax’s report
focuses exclusively upon two words in Article VII: “riparian
jurisdiction.” Ex. A, 19-31. The Professor does not even exam ne t he
words in context. The drafters wote and the parties negoti ated

“riparian jurisdiction of every kind and nature,” not just riparian
jurisdiction.

In addition, Professor Sax hinself clainms that “riparian
jurisdiction” is not alegal termof art (Ex.A 919). This adm ssion
is fatal to Delaware’s position that the caselaw, |egal treatises
and constitutional clauses Professor Sax discusses are relevant

evi dence. Since Del aware argues that adm ssibility under Rule 702

is primarily determ ned by relevance (Dbl2, citing Daubert .

! I ndeed, Del aware counsel has already authored a 44 page
anal ysis of riparian |aw and rights. See, Brief In Qpposition to
New Jersey’s Motion To Reopen, p.35-78.



Decenmber 7, 2006
Page 3

Merrell Dow Pharms, Inc. 509 U S. 579 (1993)), this fundanenta
di sconnect between Sax’s | egal expertise and the “lay” | anguage he
purports to explain renders the Professor’s report inadm ssible as
evi dence.

Finally, Professor Sax’s legal argunents are inherently
specul ative and unreliable as evidence given the absence of any
fact showing that the drafter(s) of the Conpact -- |awers or
others -- had Sax’s cases and treatises in mnd, |et alone shared
his interpretation of that material in drafting the Conpact or
“selecting” words in it. This deficiency is fatal to Delaware’s
argunent that Sax’s material will assist the trier of fact to
understand the evidence.? For these reasons, the Court should
require Professor Sax’s exam nation of “the state of water lawin
1905” (Dbl18, fn.7) to appear in Delaware’ s |egal brief.

Label i ng Prof essor Sax a “consultative expert pursuant to the
CVWP’ (Db10) does not nmke his report adm ssible. As used in the
federal rules, a “consultative expert” is one who has only been

consulted by counsel for an opinion and who is not submtting

2 Asimlar circunstance arose in Virginia v. Mryland, when
the Special Master rejected | egal argunent for the purpose of
defining the intent of the Conpact of 1785, finding that “[t] here
is nothing to permt — nuch | ess conpel - a reasonable inference
that use of the word ‘navigation’ was intended by the drafters
and enactors to define ‘R ver Patowrack’ by the |legal definition
of navigability...” [enphasis in original]. See Plaintiff’s
Motion, Ex.C, Page 22.
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evidence in litigation.® The CW sinply permts the parties to
of fer evidence fromexperts “who have been retained...to testify as
to matters and issues in the case.” [86.6.2b, enphasis supplied].
There is nothing supporting Delaware’s claim that reference to
“consultative expert” is a CW codeword for whol esal e abandonnent
of Fed.R Evid. 702 and 704 which restrict expert testinony to facts
and reserve | egal issues for determi nation by the Special Master.

Simlarly w thout support is Delaware’s assertion that the
appoi ntment of a Special Master in 2005 constituted a ruling to
accept expert legal testinony inthis matter. (Db5; Db22). Whatever
Del aware may have had in mnd when it proposed to submt
“historical evidence” in support of its case in 2005 (Delaware
Brief in Qpposition to New Jersey’'s Mtion to Reopen, p.78),
Del aware argued only that a Special Mster should be appointed to
“hear the evidence and nake a reconmmendati on on the resol ution of
this dispute” if the Suprenme Court could not resolve the matter on

the papers. Id. In any event, Delaware’s prospective intention

3 See, e.g., Sensormatic Elecs. Corp. v. WG Sec. Prods.,
2006 U.S. Dist. LEXIS 30591 (D. Tex. 2006) at page 7; and
Fed. R G v.P. (b)(4)(B) (allow ng depositions of “non-testifying
consulting experts” only if there is a showi ng of exceptional
ci rcunst ances under which it is inpracticable for the party
seeking to obtain facts or opinions on the sane subject matter by
other nmeans.) Alternatively, a “consultative expert” refers to a
medi cal expert who testifies in court concerning a nedical issue
but who is not the patient’s regular treating physician. See,
e.g., MPheron v. Barhardt, 2003 U.S. Dist. LEXIS 22403 (IL.
2003), 92 Soc. Sec. Rep. Servi ce 893, at page 40-41.
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concerning its defense to New Jersey’'s Conplaint in no way
precludes or Ilimts plaintiff’s right to nmove to strike
i nadm ssi ble material, a notion nost appropriately filed only after
reports are produced and their content known.

Del aware i s m staken in asserting that Col orado v. New Mexi co,
467 U.S. 310 (1984), establishes that |egal argunent is adm ssible
as evidence (Dbl2). That case concerned Colorado’ s request,
pursuant to the original jurisdiction of the Suprene Court, for an
equi tabl e apportionnment of water froman interstate river used by
New Mexico. The Suprene Court affirmed the Special Mster’s
deci sion to accept expert testinmony on the ultimte question before
him pursuant to F.R Evid. 702 and 704, but that question was a
question of fact -- specifically, whether New Mexico could
reasonably conserve its use of river water sufficient to “cover” or
conpensate for the | arger share sought by Col orado. Id. at 336

Simlarly, Idaho v. United States, 533 U.S. 262, 266 (2001),
presents no precedent adverse to New Jersey’s notion (Dbl4). That
case allowed testinony to establish how the Coeur d Alene Tribe
utilized subnmerged | ands so that the Court, not the expert, could
interpret congressional enactnents and Presidential executive
Orders. 1d. The expert testified about facts, not the | aw af fecti ng

the statutes or executive orders.
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Nor does New Mexico v. Ceneral Electric Co., 335 F. Supp.2d
1266 (D.N.M 2004), afford a credible basis to oppose New Jersey’s
notion (Dbl4). The case concerned an action by the State for
damages ari si ng fromgroundwat er pollution where the sol e i ssue for
determ nation was whether and to what extent the presence of
contam nation in excess of drinking-water standards deprived the
State of the opportunity to nmake Rio G ande water available for
appropriation by others. I1d. at 1280. This ruling made the State’s
water allocation policies and the quantity of available water
factual issues.

The District Court accepted testinony from engineers
concerning water supply and chem cal characteristics as well as
testinmony froma | aw prof essor as to how New Mexi co al | ocat ed wat er
in conformance with the R o Gande Conpact. Id. at 1305. The
l[itigation did not concern the nmeaning of the Conpact, only the
factual issue of how the State allocated water as a result of the
Compact. Thus, General El ectric does not support substituting | egal
argunent for factual evidence where the neaning of a | egal docunent
is the subject of litigation.

Wiile Delaware is certainly correct that the Special Master
declined to strike the expert reports offered by Maryland (Dbl7),
the Special Master appropriately disregarded them because they

offered only I egal and interpretive concl usi ons unsupported by the



Decenmber 7, 2006
Page 7

Conmpact (Db18). New Jersey can divine no difference between those
reports and Professor Sax’s report which offers his view on the
“legal context ...of riparian |law but denonstrates no factual
connection whatsoever to the Conpact drafters or their alleged
“deci sion” to use one word over any other. | d. Professor Sax’s
suggestions that the Conpact drafters nust have consi dered specific
| aws or cases when they used the term*“riparian jurisdiction” — a
term the Professor asserts is not even a legal termof art - is
precisely the sort of “specul ative |eap of faith” that the Speci al
Master appropriately rejected in Virginia v. Mryland. Moreover,
New Jersey asks only that these |egal argunents appear in brief
form rather than being stricken fromthe case altogether.

Del aware’ s observation that a Conpact is a contract that is
interpreted by “reference to principles of law (Dbl5) does not
alter the fundanental prem se of the federal rules which allowonly
testinmony helpful to resolving issues of fact. Lawers do not
testify about the law. They brief the |aw and all ow the Speci al
Master to decide the | aw

Contrary to Del aware’s argunent (Dbl2), Daubert v. Merrell Dow
Pharms. Inc., 509 U S 579 (1993), invented no new principle to
support use of | egal argunent as evidence. Daubert, a case brought
against a drug conpany by a nother who used the drug during

pregnancy, establishes only that nedical expert testinony need not
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be based only wupon tests conducted according to “generally
accepted” scientific techniques. The testinony i n Daubert concer ned
the chem cal properties of a drug, an issue comonly addressed by
experts. The case does not transformthe |legal interpretation of
t he Conpact of 1905 into a “factual question” upon which testinony
i s appropriate.

Nor can Del aware credibly claimthat testinony on riparian | aw
is required because it is an “arcane” area of |aw (Dbl6). Both New
Jersey and Del aware adm nister and interpret “riparian rights and
| aw’ on a daily basis. Each state has offices that i ssue subaqgueous
licenses and grants and that interpret pre-existing instrunents,
sonme of great antiquity. Each state adm nisters regul atory prograns
which issue permts for activities in riparian areas. These
prograns are not infrequently required to consider the ternms and
l[imtations on riparian grants or licenses. Accordingly, riparian
law is not an “arcane” area for either Del aware or New Jersey, and
Del awar e’ s unsupported contention to the contrary does not justify

admtting a |l aw professor’s | egal argunent as evidence. *

* Nor does Smith v. Ingersoll-Rand Co, 214 F.3d 1235, 1246
(10'" GCir.2000) cited by Delaware (Dbl7) illustrate adm ssible
testi nony on an “arcane” point. New Mexico | aw all owed expert
testimony concerning the econonic value of plaintiff’s |oss of
enjoynent of life (a/k/a “hedonic damages”). Expert testinony
concerning plaintiff’s danages is conmonly accepted as evi dence.
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Finally, thereis nothinginthe affidavit of R chard Castagna
whi ch renders Professor Sax’s | egal argunents adm ssi bl e testinony
or justifies adm ssion of |egal argunent as testinony. (Db22-23).
M . Castagna, the Manager and Records Custodian for the New Jersey
Bureau of Tidel ands Managenent which issues riparian grants and
i censes, has only described the maps depicting the Del aware Ri ver
and the grants, licenses and permts issued by New Jersey in the
Twelve Mle Crcle. M. Castagna is not a | awer and, accordingly,
cannot meke | egal argunents. Professor Sax’ s densel y-conpressed 15
page brief on “the state of water law in 1905" (Dbl1l8, fn.7) is in
no way conparable in character or purpose to M. Castagna' s
representations.

Simlarly, Delaware cannot justify adm ssibility of Professor
Hof f ecker’ s di scussion of the meaning and rel evance of the 1905
Conmpact on the ground it offers an “historical explanation” for
why, for exanple, newspapers failed to discuss riparian issues.
(Db19). Setting aside the question why newspaper silence here is
significant at all, Professor Hoffecker flatly states that riparian
i ssues “presented no problens” because (she opines) Delaware did
not regulate or tax structures built into the Del aware Ri ver (Ex.B
at p.40). This is nothing but “a specul ative | eap” concerning the
meani ng and inportance of Article VII of the Conpact which is

i nadm ssi bl e as evi dence.
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____To the extent that the remaining portions of Professor
Hof f ecker’ s opinions identified in New Jersey’s notion are offered
to establish what the Conpact neans or what its drafters intended
they, also, are inadm ssible. Mreover, the overarching theme of
t he Hof fecker report — that the Conpact was only “about” fishing
rights —is facially contradicted by the Conpact: Articles | and |
address crimnal and civil process and Article VII addresses
riparian rights and grants.

The Special Master rejected an argunent quite simlar to this
inVirginiav. Maryland. Maryland argued that the 1785 Conpact was
intended to apply solely to the tidal portion of the Potomac River
because nost of its provisions had rel evance only to tidewater. The
Speci al Master rejected that argunment: “There are provisions that
plainly speak to the tidewater portion of the River, see, e.g.
Article Ninth (erection of lighthouses ...), but there are several
others that unqualifiedly apply to the entire River.” (Special
Master’s Final Report, p.22 (Decenber 9, 2002)). He concl uded:
“Even accepting as true that the Conpact’'s drafters were
principally concerned with tidal waters woul d not prove a fortior
t hat t he Conpact was i ntended to apply exclusively to such waters.”
(1d. at 27.)

G ven the cl ear di sconnect between the text of the Conpact and

Hof f ecker’ s statenents concerning the neaning and effect of the
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Conpact, New Jersey’s notion to exclude those statenents fromthe
evidentiary record should be granted.

Concl usi on

The Special Master should grant New Jersey’s notion and i ssue
an order finding the entire expert report of Professor Joseph Sax
and the portions of Professor Carol Hoffecker’s report identified
herein as inadm ssible, since they offer legal citations, |ega
opi nions and | egal concl usi ons concerni ng t he neani ng and ef fect of
the Conpact of 1905, issues that are reserved exclusively for
determ nation by the Special Mster. The order is particularly
appropriate in the absence of any evi dence what soever that Del aware
counsel are incapable of articulating these |egal argunents
t hensel ves. Mreover, a level playing field in this case can be
preserved only i f these extensive | egal argunents are restricted to

Del aware’ s 60-page nerits brief.

Respectful ly submtted,

STUART RABNER
ATTORNEY GENERAL OF NEW JERSEY

By: /s/ Barbara L. Conklin
Barbara L. Conklin
Deputy Attorney Ceneral

c: David Frederick, Esq.
Collins J. Seitz, Esq.
Rachel Horowitz, D. A G
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